THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
Paper No. 17

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Appeal No. 1998-2242
Appl i cation No. 08/430, 937

Bef ore PATE, GONZALES, and BAHR, Adninistrative Patent Judges.

PATE, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 3
through 6, 10 and 12 through 18. These are the only clains
remai ning in the application.

The clained invention is directed to a nethod for
supporting a tray in a mass or heat transfer apparatus such as
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a distillation or flash colum at an oil refinery.

Claim 15, reproduced below, is further illustrative of
the cl ai ned subject matter.

15. A method of providing support to a tray conprised of
one or nore tray panels, said nethod conprising providing each
said tray panel with equidistantly spaced stiffeners | ocated
per pendi cul ar to and connected to the bottom surface of said
tray panel and positioned in a manner that said stiffeners
cooperate to forma conti nuous and orthogonal grill under said
tray.

The references |isted bel ow have been relied upon by the

exam ner to support rejections under sections 102 and 103:

Kohn 2,664, 280 Dec. 29,
1953

Thrift 3, 056, 592 Cct. 2, 1962
Di Ni col antonio et al. 4,133, 852 Jan. 9, 1979
(Di Ni col ant oni 0)

Mat sunoto et al . 5, 431, 366 Jul . 11, 1995
( Mat sunot o) (filed Apr. 28, 1994)

The adm tted prior art as set forth on pages 5 through 6 of
the instant specification and Figure 2.

THE REJECTI ONS

Claim4 stands rejected under 35 U.S.C. § 112, second
par agraph, as being indefinite for failing to particularly
poi nt out and distinctly claimthe subject matter which
appel l ant regards as the invention.
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Clains 3 through 6, 10 and 12 through 18 stand rejected
under 35 U. S.C. 8 102(b) as anticipated by D N col ant oni o.
The exam ner states this rejection thusly:

Di Ni col antonio et al. who teach a nethod (see Fig. 3
par agr aph bridgi ng colums 3 and 4) for providing
support for a gas-liquid nmass transfer contact tray
wherein the tray conprises at |east one or nore tray
panel s (40,42), said nethod conprising a step of
providing for each of said tray panels with a
plurality of equidistantly spaced stiffeners (50)
wherein the stiffeners (50) in each tray panel are

| ocat ed perpendicular to and connected to the bottom
surface of the tray panel, and wherein the
stiffeners in each tray panel are further positioned

to define a continuous and orthogonal grill under
each said tray panel or the tray. It is further
clear that the tray of DiNicolantonio et al. is

perforated and circular, conprises a sealing ring

(26) and does not have a support beam [exam ner’s

answer, page 6].

Clains 3 through 6, 10 and 12 through 18 stand rejected
under 35 U. S.C. 8 103 as unpatentable over D N col antonio or
Thrift taken with admtted prior art found on pages 5 and 6
and in Figure 2 of appellant’s specification. The exam ner’s
factual findings with respect to D N col antoni o have been
reproduced above. Wth respect to Thrift, the exam ner states
that Thrift teaches a nmethod conprising a step of providing

for each tray panel of a perforated tray of a gas |iquid mass

transfer colum a plurality of stiffeners which reinforce the



Appeal No. 1998-2242

Application No. 08/430, 937

mass transfer tray w thout using conventional supporting
beans. Thus, the exam ner concludes that it would have been
obvious to nodify the prior art nethod disclosed on pages 5

and 6 and Figure 2 by providing for

one or nore mass transfer tray panels a plurality of
stiffeners, as taught by Thrift, w thout using additional
support beans to support the contact tray.

Clainms 3 through 6, 10 and 12 through 18 stand rejected
under 35 U.S.C. 8§ 103 as unpatentable over D N col antoni o and
Thrift and the admtted prior art, as in the previous
rejection, further in view of either Matsunpoto or Kohn.
According to the exam ner, Kohn teaches a nethod for
supporting a contact tray by providing additional reinforcing
stiffeners in the formof a continuous orthogonal grill. On
the ot her hand, Matsunoto is said to provide a reinforcenent
grill of continuous orthogonal shape to provide support for a
| arge panel. The exam ner concludes that it would have been
obvious to nodify the admtted prior art with either

Di Ni col antonio or Thrift as di scussed above, further in view
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of the orthogonal grill as taught by Mtsunoto or Kohn.

CPI NI ON

We have carefully reviewed the rejections on appeal in
[ight of the argunents of the appellant and the exam ner. As
aresult of this review, we have reached the concl usion that
the applied prior art of D N colantoni o establishes the | ack
of novelty of clains 3, 10, 12, 13, 15 and 16. This prior art
reference does not anticipate clains 4, 5, 6, 14, 17 and 18.
W also affirmthe rejection of claim4 under 35 U S.C. § 112.
We further have determ ned that the exam ner has not
established the prim
faci e obviousness of any of the appealed clains. Therefore,
all rejections under 35 U S.C. §8 103 will be reversed. Qur
reasons follow

Wth reference to Di N col antonio, we agree with the
examner’s finding of fact that D Nicol antoni o di scl oses a
tray conprised of at |east one tray panel 40, which tray panel
has beneath it an orthogonal grill of stiffeners. W further
note that the “conprising” and “conprised” |anguage, of claim

15 i s open-ended. Thus, the tray of claim 15 can be
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considered as forned of one tray panel or a nultitude of tray
panels. Therefore, the tray of claim15 could be nerely the
tray panel 40 disclosed in Di N colantonio. Appellant argues
in the reply brief that the only proper interpretation of the
| anguage of the appealed claimis that “a tray that was
conprised of only one panel would have the tray panel conprise
conti nuous orthogonal stiffeners which formthe orthogonal
grill under the entire tray.” W agree. Inasnmuch as the
claimdefines a tray as conprising one or nore tray panels,
the tray panel 40 of DiNicolantonio is considered a tray
consistent with the | anguage of the claim Additionally, we
must point out that the expression “a tray,” conprised of only
one panel is sonmewhat contradictory in that “conprised’” is an
open-ended expression. Furthernore, while it is true that a
tray conprised of two panels woul d have each panel having
their required stiffeners, claim15 has a broader scope, in
that a tray could be nerely one panel. For this reason, we
affirmthe 8 102 rejection of clains 3, 10, 12, 13, 15 and 16.
Wth respect to claim4, we simlarly affirmthe 35
UusS. C

8§ 112 rejection of this claim inasnuch as this claimhas not
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been argued or treated by the appellant, in any way, in the
appeal brief.

Wth respect to clains 4, 5 and 6, we do not affirmthe
anticipation rejection of these clains, inasnmuch as
Di Ni col antoni o does not show a ripple tray, the manway tray
being circular, or having baffle neans. Wth respect to claim
14, Di Nicol antoni o does not disclose a nethod wherein there

are no supporting beans for any of the trays.?

As to clains 17 and 18, D Ni col antoni o does not di scl ose

this clainmed process of retrofitting existing process colums.

Therefore, the rejection of clains 17 and 18 under 35 U.S. C.
§ 102 is not sustained.

Turning to the obviousness rejections, whether based on
Di Ni col antonio and the admitted prior art in view of Thrift or
based on D Nicol antonio, the admtted prior art, Thrift, Kohn

and Matsunoto all taken together, we will not sustain these

We note that claim 14 refers to “said trays.” However
only one tray has been positively recited previously in this
claims chain of dependency. This mnor error should be
corrected in any further prosecution before the exani ner.
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rejections. In our view, there is no suggestion or notivation
for conbining the references of the applied prior art. 1In
fact, it is only by picking and choosing features fromall the
prior art that the exam ner can arrive at the clained
invention. In our view, this picking and choosing is clearly
based on inperm ssi bl e hindsight analysis of the clained
subject matter. Therefore, the obviousness rejections are not

sust ai ned.

SUMVARY

The rejection of claim4 under 35 U S.C § 112 is
af firmed. The rejection of clains 3, 10, 12, 13, 15 and 16
under 35 U . S.C. § 102 has been sustai ned.

The rejection of clains 4, 5, 6, 14, 17 and 18 under 35
U . S.C. § 102 has not been sustai ned.

Finally, the rejections of clains 3 through 6, 10 and 12
t hrough 18 under 35 U.S.C. 8§ 103 have not been sustai ned.

No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR
§ 1.136(a).

AFFI RVED- | N- PART
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